 SEQ CHAPTER \h \r 1STATE OF SOUTH CAROLINA
§
IN THE COURT OF GENERAL SESSIONS

COUNTY OF CHESTER                  
§         Indictment Nos. 03-GS-12-825, 826, 827

The State of South Carolina,

§

§



-vs-


§


§


Christopher Frank Pittman,

§




Defendant.

§


DEFENDANT’S RESPONSE TO PFIZER’S

MOTION TO QUASH SUBPOENAS

For the reasons which follow, Pfizer’s motion to quash should be denied.

Pfizer Attorney Jim Hooper

Jim Hooper is a graduate of West Point and a distinguished member of the bar.  The undersigned counsel has known him for many years and believes that Mr. Hooper will tell the truth on the witness stand.  The truth will not be pleasant for Pfizer.    It is for this very reason that we understand Mr. Hooper’s reluctance to sit on that stand.  On our parts, there is a natural hesitancy about inconveniencing or embarrassing a colleague.   And, yet, it was Mr. Hooper himself (at Pfizer’s behest)  who interjected himself into this case.   The subpoena should come as no surprise.
On January 18, 2002 – three years ago, long before the undersigned “Texas personal injury lawyer” had appeared for the defense in this case; indeed, well before “involuntary intoxication” had even been raised as a defense, Pfizer’s lawyer, Jim Hooper, sent selected information concerning Zoloft’s “safety” to the prosecution’s main expert witness, Dr. Pamela Crawford.    What was Dr. Crawford doing, and why was Pfizer’s lawyer sending information about Zoloft “safety” to her?   


She was working on a “criminal responsibility” opinion in this case.  (Her actual report was not rendered until February 23, 2002.)    And Pfizer, who on the one hand brands Pittman’s conduct as “heinous” and yet, on the other, claims it is not his “accuser”1, wanted to make sure that Dr. Crawford did not blame his conduct on Zoloft.


Now that he is under subpoena, Mr. Hooper claims that he knows absolutely nothing which is relevant to this case.   But when it suited Pfizer’s purposes to have Pittman deemed “criminally responsible”, he apparently did.     


Last week, Pfizer – which spends millions and millions of dollars a year flooding our television sets with images of this little squiggly guy,
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and which has accused defense counsel in this case of waging some kind of media war, sent its attorney Hooper, its medical doctor, Dr. Romano, and a media spin doctor to South Carolina.   They didn’t come to golf at Hilton Head.   Rather, they came specifically to visit various media representatives who are covering this trial.


Now, query, if  Pfizer’s people don’t  know anything that is relevant to this trial, then why on Earth are they holding press conferences about it?    The answer of course is that Pfizer’s lawyer and its doctor know a lot about Zoloft induced agitation and violence.   They like to put their own spin on it, and they certainly don’t want to answer questions under oath and be cross examined about it.   But they do have a lot of knowledge about it.  


The question of Zoloft induced violence is, needless to say, at the heart of this case.   The ultimate question, of course, is what effect Zoloft had on Christopher Pittman.   In the world of pharmaceutical litigation that is called “specific causation.”  But the threshold inquiry, or logical precursor to that question, is whether Zoloft can cause anyone to become manic or psychotic.  See e.g. Tobin v. SmithKline Beecham Pharmaceuticals, 164 F.Supp.2d 1278 (D.Wy. 2001)2.    That is called “general causation” and it is the first line of defense for Big Pharma.


In this case, despite repeated inquiries3, we have no idea whether we have a dispute with the prosecution on general causation, or, conversely whether they, like the FDA and most of the non-Big Pharma free world, acknowledge that Zoloft can trigger homicide and suicide, but simply dispute that it did so in this case.


In any event, the question of whether Zoloft can cause some people to become homicidal, and whether it did so in this particular case, is at the heart of the defense.  Mr. Hooper and Pfizer may – name calling notwithstanding – know nothing about the latter question.   But they have a lot of information regarding the former and they have tried to preordain that issue from the get-go.


Consequently, knowing that Mr. Hooper had previously tried to influence a critical witness in the case with selective material, the defense served a subpoena on him, so that he could be cross examined at trial regarding (a) what he sent, and (b) what he did not send.


Additionally, we would show the Court that this is no isolated incident, and that Pfizer was not simply responding to one doctor’s inquiry.   Indeed, Pfizer has been providing technical assistance to prosecutors for years, and Jim Hooper has been at the center of that activity.    Indeed,  on at least 15 prior occasions, Pfizer has provided a “Prosecutor’s Manual” or “Litigation Manual” to prosecutors so that they could overwhelm any criminal defense lawyer who had the temerity to allege that “Zoloft made him do it.”  Evidence concerning those matters will be adduced at the proper time.   However, the Court will be interested to know that, in the Motus case in California, Judge Matz considered Mr. Hooper’s sworn declarations about this Prosecutor’s Manual and rejected the “common interest/common defense”, work product  arguments which Pfizer makes in this case.   A copy of that opinion is attached hereto.   


Here is what the judge said about Pfizer’s claim that its “Prosecutor’s Manual” was “work product”:
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Pfizer involved itself in this case.    And, under clear precedent from the United States Supreme Court itself, information in the files of Pfizer or the heads of its agents and employees is appropriately defensive.   With a simple change of names and the nature of exculpatory information, we can see the similarities between Pfizer and the stool-pigeon “Beanie” in Kyles v. Whitley:
Beanie [Pfizer] seemed eager to cast suspicion on Kyles [Pittman]....  Beanie made it clear that he expected some reward for his help, saying at one point that he was not "doing all of this for nothing.” ...  Portions of the third statement [unpublished internal company documents and knowledge of company witnesses], however, embellished or contradicted Beanie's preceding story and were even internally inconsistent....  The police [Solicitor] neither noted the inconsistencies nor questioned Beanie about them.

Kyles v. Whitley, 514 U.S. 419, passim (1995) In light of the “whole truth” about Beanie, much of which had been withheld from the defense and the jury, 11 years after Kyle’s first trial, the United States Supreme Court granted the writ of habeas corpus and held that this serious, death penalty case had to be tried again.


The Court has already seen from Pfizer documents submitted n camera that there are significant inconsistencies between what Pfizer knows about Zoloft induced violence and what it tells the world about it.     Those inconsistencies are fair game for the defense, particularly where, as here, Pfizer has sought to interject itself into the prosecutorial role and to influence the opinions of a key prosecution witness.


Nor is Pfizer or its attorney immune to process.   When they come to South Carolina, they are subject to legal process in this State.  Indeed, the Supreme Court of the United States has specifically held in analogous circumstances, that each man is entitled to “every man’s evidence.”  Baker v. General Motors Corp., 522 U.S. 222 (1998)(even a court injunction in another state cannot preclude a court in another jurisdiction from having access to relevant evidence.).  If this is true for a civil, products liability lawsuit, then, a fortiori, is it true with respect to the criminal prosecution of a teenage boy who faces the spectre of life in prison.


Two additional points in Pfizer’s motion warrant specific treatment.   First, with regard to Pfizer’s premature claim of attorney/client privilege, we have no doubt that, even if our questions should inartfully wander into that sacrosanct arena, the Court will make sure that Pfizer’s privilege is respected.   Second, with respect to that portion of the duces tecum that requires Mr. Hooper to bring any materials in his law office that he deems to be exculpatory, we realize that this thrusts Mr. Hooper (who truly is an honorable man) onto the horns of a Hobbesian dilemma.   Therefore, we hereby release him from that portion of the subpoena duces tecum.

Dr. Stephen Romano

Dr. Stephen Romano may know nothing about Christopher Pittman (specific causation), but he knows a lot about Zoloft, and, specifically, about its association with violence and its precursors (general causation).   He was, indeed, the very man that Pfizer chose to testify in front of the FDA Advisory Panels who, on September 13, 2004, were hearing evidence regarding Zoloft’s association with violent suicidality in children and adolescents.   And he is also the man that Pfizer chose to send to South Carolina, a week before this trial, to sow the seeds of Pfizer sophistry amongst the members of the Fourth Estate.


 One would think that, IF Dr. Romano was Pfizer’s chosen spokesperson then, Pfizer would want him to tell the Zoloft story now.  What’s the difference?
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Perhaps it is the oath.  Perhaps cross-examination.  Or, just perhaps, he does not want to answer questions about recent regulatory developments, unpublished internal documents, and Pfizer’s own half-hearted mea culpas, like its Recent Canadian-government mandated acknowledgment 

that data from its own clinical trials and from adverse event reporting reflect

severe agitation-type adverse events coupled with self -harm or harm to others.


Be that as it may, Dr. Romano is a person (a) with important knowledge on a key issue in the case, and (b) who was properly subpoenaed while in South Carolina.  He must testify.


There is an interesting side-light to Pfizer’s position.    It is clear from the materials which Mr. Hooper provided to the Solicitor that Pfizer is trying to load him up for bear viz a viz Dr. Breggin4.   And, apparently, it is working.   The Deputy Solicitor advised the undersigned in a phone conversation on January 26, 2005, that the State might file a Council5 motion to challenge Dr. Breggin. 


IF the question of Zoloft-triggered violence is going to be fully aired in a public, and, indeed, highly publicized, trial, would it not logically follow that Pfizer would want the jury to hear from the very man that it deems most qualified to speak for the company on that issue?      


Juxtaposition of Pfizer’s position regarding Dr. Breggin, with its desire to keep the jury from hearing testimony from Dr. Romano, conjures up one word: “chutzpah.”

Conclusion

Thus, for the foregoing reasons, Pfizer’s motion to quash should be denied. 
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1  Heaven knows what they would say about him if they were his accuser.


2  The first question in the verdict form was “can Paxil cause some people to become homicidal and/or suicidal”, to which the jury responded “yes”.


3   Nor do we know what the prosecution’s psychopharmacological expert will say about it.    The Solicitor had arranged an interview for us with Dr. Ballenger back in December, but they had to cancel.    On January 26, 2005, five days before trial commences, the Deputy Solicitor advised that he will be providing a short synopsis of Dr. Ballenger’s opinions.


4  Dr. Breggin has been a courageous and outspoken critic of SSRI drugs on this issue for many years.   Ironically, it is his concept of an activation continuum or spectrum that was embraced by the FDA in its 2004 rulings regarding SSRIs and violence/suicide.   This must surely irk Pfizer.





	As we pointed out in our currently pending motion in limine concerning Dr. Breggin, character assassination has been a de rigeur tactic for Pfizer, in its self-appointed role as “assistant to the prosecutors”, for many years. 





5  State v. Council, 515 S.E.2d 508, 518 (S.C. 1999).    We urge the Solicitor to look carefully at the law before doing this.   Dr. Breggin’s opinions have been subjected to peer review, are based in large part on other peer reviewed literature, and, indeed, are now “generally accepted”, i.e. in both the DSM-IV-TR and on the FDA website.
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